Attachment E

April 5, 2012
Dr. Therese M. Vaughan
Chief Executive Officer
National Association of Insurance Commissioners
1100 Walnut Street, Suite 1500
Kansas City, MO 64106-2197
Regarding: NRRA Eligibility Requirements—NAIC Action
Dear Dr. Vaughan:
The purpose of this letter is to outline concerns of the signatory organizations regarding the states’
implementation of the national uniform standards for surplus lines insurer eligibility as mandated by Section
524 of the Nonadmitted and Reinsurance Reform Act (NRRA), which became effective on July 21, 2011. These
concerns represent the interests of our respective memberships who have jointly identified examples where
states are implementing insurer eligibility requirements in manners that are inconsistent with the NRRA.
Our organizations believe these concerns would be considerably diminished, if not entirely eliminated, if the
NAIC would educate its member states and urge the proper application of NRRA Section 524, which is based
on provisions of the NAIC Nonadmitted Insurance Model Act (Model Act) and incorporates the use of the
NAIC Quarterly Listing of Alien Insurers (NAIC Quarterly Listing). We believe action by the NAIC will further
the Congressional intent of consistency and uniformity among the states in the placement of excess and
surplus lines coverages, and prevent the discriminatory application of surplus lines statutes on insurer
eligibility.
The NRRA provides reforms on a national basis to a number of problems that historically challenged the
surplus lines industry. One of these difficulties was the differing standards employed by states in determining
whether a nonadmitted insurer would be “eligible” or “listed” to insure risks under each state’s surplus lines
law. Consequently, brokers often found themselves frustrated and their clients confused when they
discovered that a company “eligible” or “listed” in one state did not meet the “eligibility” or “listing”
requirements in another state where a portion of the insured risk was located or was to be performed.
To solve this problem, Congress set forth, in Section 524 of the NRRA, uniform national criteria for
determining the eligibility of U.S. based companies to write surplus lines insurance. It established two

sections (i.e., Section 5A(2) and Section 5C(2)(a)) of the NAIC Nonadmitted Insurance Model Act 1 as the
exclusive/only standards a state can utilize as eligibility criteria for U.S. domiciled insurers. In addition,
Section 524 prohibits a state from preventing a surplus lines broker from placing insurance with or procuring
insurance from a nonadmitted insurer domiciled outside the U.S. (i.e., an alien insurer) that is listed on the
NAIC Quarterly Listing established and maintained by the International Insurers Department (IID) of the NAIC.
Problems with Implementation of NRRA Section 524 Eligibility Standards
As industry stakeholders we oppose the application of state-specific standards and requirements that are
inconsistent with the eligibility standards established by the NRRA. The problems that our members are
experiencing in the states’ application of NRRA Section 524 are numerous and vary from state to state.
Rather than detailing the many specific issues raised on a state by state basis, we highlight here four general
categories of difficulties that together reflect the problems that the surplus market is experiencing. We
would be pleased to supplement this letter with a list of specific problems on a state-by-state basis, if that
would further help in illustrating the compelling nature of this issue.
First, in some states companies are being asked to file information/documentation for listing/eligibility
purposes that is superfluous, if not irrelevant, to the information the state needs to confirm that the
company meets the licensing and capitalization criteria established in Section 5A(2) and Section 5C(2)(a) of
the NAIC Model Act. Such documentation as the company’s business plan, disaster plan, list of agents, agent
balances, policy forms, actuarial opinions, etc. are required to be submitted in various states as a condition of
listing/eligibility. These requests for documentation/information indicate a misunderstanding among some of
the states as to the purpose and manner in which the eligibility criteria found in Section 524 of the NRRA and
set forth in the NAIC Model Act is to be applied. This misunderstanding is an issue the NAIC must address,
since it is the NAIC standards and the on-going work product of the NAIC’s IID that are the bases, throughout
the nation, for determining the “eligibility” of companies to write surplus lines insurance.
Second, many of the documents being requested by the states such as the company’s most recent annual
financial statement, current examination report, specific pages including jurat pages and schedules from the
company’s recent financial statement or annual examination report, certificates verifying compliance with
various domiciliary state requirements, etc. are all within the electronic ambit of the state regulatory system
having been previously filed by the company with its state of domicile or the NAIC and available to regulators
through the NAIC’s national database, I-SITE. To the extent such information is available to regulators
through the NAIC’s central database or electronically from another state, it is inefficient and unnecessary for
states to require a hard copy to be filed by the company. The NAIC can play a major role in organizing and
promoting on-line access to this information and the undersigned commit our support for such effort.
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Section 5A(2) of the NAIC Model Act requires that to be an eligible surplus lines insurer in a state, an insurer must be
authorized to write the type of insurance in its domiciliary jurisdiction.
Section 5C(2)(a) of the NAIC Model Act provides that an insurer must possess capital and surplus or its equivalent
under the laws of its domiciliary jurisdiction with equals the greater of:
(i) a. The minimum capital and surplus requirements under the law of this state; or
b. $15,000,000, or
(ii) The requirements of subparagraph (i)a. may be satisfied by an insurer possessing less than the minimum capital
and surplus upon an affirmative finding of acceptability by the commissioner. The finding shall be based on
such factors as quality of management, capital and surplus of any parent company, company underwriting
profit and investment income trends, market availability and company record and reputation within the
industry. In no event shall the commissioner make an affirmative finding of acceptability when the
nonadmitted insurer's capital and surplus is less than $4,500,000.
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Third, additional eligibility criteria, other than those specified in NRRA Section 524, are being applied in some
of the states. These additional standards take the form of “filing fee” or other fees or charges as well as the
application of some specific state eligibility/listing requirements. These additional requirements are
inconsistent with NRRA Section 524.
Fourth, some states are only applying the NRRA eligibility standards when the company is insuring a multistate risk and applying their own state eligibility standards when the surplus lines transaction involves a
single state risk. This is particularly prevalent when alien insurers on the NAIC Quarterly Listing are the
insurer. In other words, if the policy covers a risk in more than one state, then an alien insurer listed on the
Quarterly Listing is considered eligible; but if the policy is a single state policy then the alien insurer must
meet the specific state eligibility standards to write the policy. This is a significant misinterpretation of
Section 524 of the NRRA, in which we believe the NAIC could take a proactive leadership role to advance the
implementation of this uniform standard.
Under the NRRA, the states are to implement its mandates and requirements. Since the “eligibility”
requirements Congress established for nonadmitted insurer eligibility are solely those created by the NAIC,
the surplus lines industry looks to the NAIC to educate and provide guidance and information to its member
states to assure that each state implements and applies the NRRA’s eligibility standards in the proper,
uniform and efficient manner Congress intended. We applaud the NAIC’s prior leadership to develop a NRRA
State Model Bulletin, which received strong support from the industry, to provide critical clarification and
establishment of the eligibility standards outlined within the NRRA. An effort by the NAIC to inform its
members of the proper application of the eligibility requirements in NRRA Section 524 is an essential step in
assuring that the NRRA is implemented in the uniform and efficient manner Congress intended. As an
industry, we also offer our collective assistance to the NAIC in helping to advise and educate state regulators
and other stakeholders on the uniform implementation of these necessary measures to ensure consistent
application of surplus lines eligibility requirements among the states.
We would appreciate the opportunity to meet with you to discuss and clarify our concerns and suggested
actions. Thank you for your consideration, and please let us know how we can be of further assistance.
Sincerely,

Bernd G. Heinze
Executive Director
American Association of Managing General Agents
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Pamela Young
Associate General Counsel & Director
Surplus/Specialty Lines & Producer Relations
American Insurance Association

Joel Wood
Senior Vice President – Government Relations
The Council of Insurance Agents & Brokers

Wesley Bissett
Senior Vice President – Government Affairs & State Relations
Independent Insurance Agents and Brokers of America

David Eppstein
Assistant Vice President, Regulatory Affairs
National Association of Professional Insurance Agents

Brady R. Kelley
Executive Director
National Association of Professional Surplus Lines Offices

David Kodama
Senior Director, Research & Policy Analysis
Property Casualty Insurers Association of America

4

